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is regrettable. It is at glaring variance with the rule of natural
justice that the plaintiff should not reap an extra benefit by
selecting a forum where the remedy is more favourable than
in the place of wrong,1 It replaces the word 'justifiable* used in
the principal case, Phillips v. Eyre, by a word even more com-
prehensive and more ambiguous. It unreasonably enlarges the
content of the substantive right given to the plaintiff by the
law of the country where the right arose. It ousts the lex loci
delicti commissi from its rightful role, which is inter alia to specify
the legal consequences that flow from the defendant's act. In
short, it virtually submits the existence, the nature and the
quantum of the obligation to the mercy of the lexfori.2 Thus,
for instance, in Machado v. Fontes, itself, it deprived the defen-
dant of a defence that would have been available to him by the
lex loci delicti commissi^ and carried to its logical conclusion it
would enable a defendant to rely upon a defence available to
him by the lexfori though denied to him by the lex loci delicti
commissi. Again, it wouldappear to leave the question of remote-
ness of damage to the lexfori^ thus raising an illogical excep-
tion to the rule that obtains in contract.4 It has even been used
'• to condone the view that what is neither a tort nor a crime in the
^ foreign country may be treated as a tort in England. Thus in
; McLean v. Pettigrew^ decided by the Supreme Court of Canada :
The plaintiff, while travelling in Ontario as a gratuitous passenger in
the defendant's car, was injured in an accident in which the car was
involved. By thekw of Ontario the plaintiff, being a gratuitous
passenger, was not entitled to recover damages in a civil action. The
defendant was prosecuted in Ontario for driving without due care and
attention in contravention of a local statute which imposed penalties
for the offence if proved, but he was acquitted.
*The plaintiff, in an action brought in Quebec, gas held entitled
to recover damages for the injuries caused to him on the ground
that, since in the opinion of the court the defendant was guilty
kw. It was held that the governing kw was English kw as being the lex loci
delicti commi$si\ that the right to claim solatium was a substantive right, not a
mere matter of procedure; and that therefore the claim must fail. This decision
was followed in M'Elroy v. WAUister^ [1949] S.C. no and in Mackinnon v.
Iberia Shipping Co. Ltd^ [1954] I LL. L. Rep. 275; 3 /. fcf C.L.Q. 693.
1	22 Canadian Bar Review> 853.
2	Fakonbridge, op. cit., pp. 818-20.
3	3 /. & C.Z.Q. 651 et seqq. (J. A. C. Thomas).
4	Infraj pp. 701-8.
5	[J945] S.C.R. 62. See Fakonbridge, pp. 694-702.

